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risoners have a constitutional right to adequate medical care,' but what that means and how to get

needed treatment are often not well understood by attorneys representing criminal defendants.

This article attempts to address that knowledge deficit by explaining the medical, mental health,

and substance abuse programs and policies in the federal Bureau of Prisons (BOP), as well as some
of the educational, vocational, and other available programs intended to rehabilitate inmates and prepare
them for return to society. Equally important, the article explains the critical role of the presentence
report (PSR) in determining whether and how needed treatment and programs will be available to a
defendant. Documentation is paramount, and the diligent attorney must be proactive in gathering and
supplying the appropriate documentation to the probation officer preparing the PSR and to the court,
along with a sentencing memorandum advocating for the defendant’s desired sentencing outcome and
institutional placement, supported by the sentencing factors set forth in 18 U.S.C. § 3553(a).

The PSR plays a critical role in a defendant’s post-conviction life.
In federal court, the sentencing judge relies on the report to determine
sentencing guidelines, departures, and statutory sentencing consider-
ations under 18 U.S.C. § 3553(a). The BOP relies on the PSR to make
decisions about custodial placement, security classification, education-
al/vocational needs, and medical/psychological treatment needs. Even
once the defendant is on supervised release after incarceration, the PSR
influences the probation officer’s supervision of the defendant and the
requirements of supervision. In short, the PSR is now part of the defen-
dant’s permanent record and is considered the gospel truth about the
defendant. It truly is “the gift that keeps on giving,” so accuracy is key.

Given the PSR’s permanence and omnipresence, one cannot
overstate its importance or the need for accuracy. Counsel must
object to inaccurate facts and omissions of important information in
the report. Once the court has made final rulings on all objections,
and before the PSR is sent to the BOP, counsel must ensure that

the report is updated in accordance with the court’s ruling. Asking
to amend the PSR later, when an inmate is already in the BOP, asks
a court to change positions that it has already adopted as accurate.
Even if this can be done—a big if—the amendment process can take
years and many attorney hours to complete.

Components of the Federal PSR

First and foremost, the PSR provides details about the offense for
which a defendant is being sentenced, whether the defendant has ac-
cepted responsibility for his or her conduct, and how the sentencing
guidelines apply. The report also contains some background informa-
tion about the defendant that the court may consider in deciding what
sentence to impose, including prior criminal history, educational
background, work history, family background, and health. Many at-
torneys seem to forget, however, that sentencing is only one purpose
of the PSR.
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The BOP initially relies on the PSR to determine a defendant’s
security classification and whether to house the inmate in a high-se-
curity U.S. penitentiary (USP), a medium or low-security federal
correctional institution (FCI), or a minimum-security prison camp.

The BOP also determines whether a defendant has medical or
mental health needs that affect placement. Continuity of care in the
BOP, to the extent it will happen, depends on an accurate PSR. The
PSR acts as a “medical referral” for the client based on his or her
medical and mental healthcare history, current medications, and
security requirements. The PSR needs to be as complete as possible
to reduce unnecessary lapses in care.

Finally, the PSR can provide information about a defendant’s
educational, vocational, and avocational interests, which can facil-
itate placement in a facility with appropriate programs to enhance
rehabilitation and successful return to society. By knowing what pro-
grams and treatment the BOP provides, an attorney can better assist
the client in making sure the PSR has appropriate documentation to
improve the chances of a client’s placement in the most appropriate
location.

Healthcare in the Federal BOP

A defendant has a constitutional right to adequate health care. This
means that prisons must provide necessary medical attention and
may not act with deliberate indifference to a prisoner’s pain and
suffering.’ The BOP attempts to meet its constitutional obligation
efficiently and cost-effectively by having inmates placed at different
facilities based on the level of medical care needed. All BOP facilities
have staff members who are trained as first responders to use the
automatic external defibrillator and to perform cardiopulmonary
resuscitation in emergency situations.*

When an inmate first enters the BOP system, the Designation
and Sentence Computation Center enters the defendant’s informa-
tion, including criminal history, offense and sentence, and medical
documents and treatment history from the PSR into their SENTRY
software to determine both security classification and medical care
level designation for that inmate. Designations range from CARE
LEVEL I for the healthiest inmates to CARE LEVEL IV for gravely
ailing inmate-patients needing inpatient care. An institution desig-
nation is then determined, based on appropriate medical care level
and security classification level. Final placement decisions for those
inmates with significant health concerns/conditions are made by the
Office of Medical Designation and Transportation at the BOP.

Care Levels in the BOP
Care Level Iis comparable to the care provided by a general practice
physician that one rarely visits for the occasional minor illness or
injury. This classification level is for inmates who are less than 70
years old and healthy, with limited medical needs. They have stable
mental and physical health and typically need physicians no more
than once every six months. Any mental health crisis would be of
short duration and would not require hospitalization. Examples of
“limited” medical needs assigned to Care Level I include mild asth-
ma, diet-controlled diabetes, and stable HIV for which medications
are not needed. A community hospital is usually approximately one
hour away from Care Level I institutions. See Table 1 for BOP Care
Level I facilities, grouped by security classification.

Most federal prison facilities are designated Care Level II be-
cause this is the level of care needed by the majority of people. These
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facilities provide medical care for the same types of conditions as
would a fully staffed internal medicine practice. Inmates designated
Care Level II may have some chronic illnesses or require regular
medication, but their health is generally stable, and hospitalizations
are not usually required. Inmates at this level may have a mental
health diagnosis requiring routine outpatient care, but all mental
health concerns are controlled with medication or talk therapy. Med-
ical or psychological patient care visits may be available monthly to
quarterly. The Care Level I facilities are within one hour of a region-
al hospital center, but the need for hospitalization for such an inmate
would not be expected more than once every two years. See Table 2
for BOP Care Level II facilities, grouped by security classification.

Care Level III facilities are located near a major community
medical facility to ensure outside necessary medical care is within
close proximity to the designated institution. Care Level III inmates
include those needing “companions” to help with their activities of
daily living (but not needing daily nursing supervision) and those
needing daily to monthly medical or psychiatric visits. Other Care
Level III inmates include those suffering from cancer in remission
less than one year, advanced HIV, severe mental illness in remission
on medication, congestive heart failure, and end-stage liver disease.
These inmates may have chronic or recurrent mental illnesses or
ongoing cognitive impairments. Daily inpatient nursing care is not
available, but inmates at this care level may require hospitalization
periodically to stabilize their medical or mental health conditions
enough to keep them from deteriorating to the point of requiring
around-the-clock nursing care. See Table 3 for BOP Care Level I1I
facilities, grouped by security classification.

Care Level IV facilities are known as Medical Centers For Fed-
eral Prisoners (MCFP) or Federal Medical Centers (FMC). They
operate like small hospitals and provide varying degrees of nursing
and medical care, including surgical, diagnostic, and therapeutic
services. They are the only BOP facilities able to provide Care Level
IV inmates with the around-the-clock nursing care needed for acute

Table 1
Care Level | Facilities by Security Classification

USP Atwater CA High/Camp
USP Big Sandy KY High/Camp
USP Lee VA High/Camp
USP Pollock LA High/Camp
FCC Yazoo City MS High/Medium/Low
FCI Bennettsville SC Medium/Camp
FCI Herlong CA Medium/Camp
FCI Manchester KY Medium/Camp
FCI McKean PA Medium/Camp
FCI Oxford Wi Medium/Camp
FCI Three Rivers X Medium/Camp
FCI Williamsburg SC Medium/Camp
FCI Safford AZ Low

FCI Sandstone MN Low

FPC Yankton SD Low




Table 2

Care Level Il Facilities by Security Classification

[Facilty | state [ Security Classification | Notes | [ FClOtisville NY | Medium/Camp
USP Atlanta GA High/Camp FCI Pekin IL Medium/Camp Male and female
FCC Beaumont X High/Medium/Low/Camp FCC Petersburg | VA Medium/Low/Camp
USP Canaan PA High/Camp FCI Phoenix AZ Medium/Camp Male and female
FCC Coleman FL High/Medium/Low/Camp FCI Ray Brook NY Medium
USP Florence co ADMAX/high Max. security FCI Schuylkill PA Medium/Camp

USP Hazelton WV | High/Camp

FCI Sheridan OR Medium/Camp

USP Lewisburg PA High/Camp

FCl Talladega AL Medium/Camp

USP McCreary KY High/Camp FCI Aliceville AL Low/Camp Female only
FCC Victorville CA High/Medium FCI Ashland KY Low/Camp

USP Leavenworth | KS Medium/Camp FCI Bastrop TX Low/Camp

USP Marion IL Medium/Camp FCI Big Spring X Low/Camp

FCI Beckley WV | Medium/Camp FCI Danbury CT Low/Camp Male and female
FCI Bennettsville | SC Medium/Camp FCI Dublin CA Low/Camp Female only
FCI Berlin NH Medium/Camp FCI Elkton OH Low

FCI Cumberland | MD | Medium/Camp FCI Englewood co Low/Camp

FCI Edgefield SC Medium/Camp FCI Ft. Dix NJ Low/Camp

FCI El Reno OK Medium/Camp FClLaTuna TX Low/Camp

FCI Estill SC Medium/Camp FCI Loretto PA Low/Camp

FCl Fairton NJ Medium/Camp FCI Miami FL Low/Camp

FCC Forest City | AZ Medium/Low/Camp FCI Milan MI Low

FCI Gilmer WV | Medium/Camp FCC Oakdale LA Low/Camp

FCI Greenville IL Medium/Camp FCI Seagoville TX Low/Camp

FCI Hazelton WV | Medium Male and female FCl Tallahassee | FL Low Male and female
FCI Jesup GA Medium/Low/Camp Male and female FCl Texarkana TX Low/Camp

FCC Lompoc CA Medium/Low/Camp FCl Waseca MN | Low Female only
FCI Manchester | KY Medium/Camp FPC Alderson WV | Camp Female only
FCI Marianna FL Medium/Camp FPC Bryan X Camp Female only
FCI McDowell WV | Medium/Camp Male and female FPC Duluth MN Camp

FCI Mempbhis TN Medium/Camp

FPC Montgomery | AL Camp

FCl Mendota CA Medium/Camp

FPC Pensacola FL Camp

Table 3
Care Level lll Facilities by Security Classification

USP Allenwood PA High

USP Tucson AZ High/Camp

FCC Allenwood PA High/Medium/Low
FCC Terre Haute N High/Medium/Camp
FCI Tucson AZ Medium Male and female
FCl Terminal Island | CA Low

medical or chronic mental health conditions resulting in severe phys-
ical and cognitive impairments. Physical ailments designated to this
level include end-stage kidney failure (requiring dialysis), unremitted
cancer, quadriplegia, stroke, debilitating neurological trauma, major
surgery, or high-risk pregnancy and recent transplant recipients

(within one year). Mental health diagnoses so severe that an inmate
cannot function in the general population may be designated to a
mental health unit within one of the prison medical facilities. Care
Level IV facilities accommodate inmates of every security level,
which makes the safety of a nonviolent offender an issue to be raised.
See Table 4 for more detailed information about the BOP Care Level
IV facilities.

Scope of Services Covered
Federal prison healthcare is implemented through a mix of BOP em-
ployees and public health service officers. Primary responsibilities
fall on the primary care provider team, which provides medical care
to inmate-patients under a medical or clinical director’s supervision.®
This is the BOP’s equivalent of a staffed medical practice.

Working under staff physicians (and psychiatrists at selected
facilities), mid-level practitioners include registered nurses, licensed
practical nurses, licensed vocational nurses, nurse practitioners,
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Table 4
Care Level IV Facilities

FMC Butner NC Adjacent Medium and Low facilities;
Provides inpatient mental health, cancer
treatment, and dialysis

FMC Carswell X Female only
Has adjacent Camp
Provides all mental health and medical
specialties
FMC Devens MA Has adjacent Camp

Provides inpatient mental health, dialysis,
and sex offender treatment.

FMC Ft. Worth TX
FMC Lexington | KY

New Level IV facility

Male and female inmates; has adjacent
camp; all medical specialties

FMC Rochester | MN Provides inpatient mental health,
treatment for complex disease; referral

arrangement with Mayo Clinic

FMC Springfield | MO High security; provides dialysis and

inpatient mental health care

physician assistants, and certified nursing assistants. These staffers
are in turn supported by general laboratory technicians, like X-ray
technicians and phlebotomists, as well as not-yet-licensed foreign
medical school graduates. EMTs also act as mid-level practitioners.
Additionally, all facilities have a dentist and may have contracts with
orthopedics, neurologists, optometrists, and other specialists from
the local community who come to the prison for onsite medical
visits. Mid-level practitioners are the inmate-patient’s primary point
of contact. They serve as the primary care provider for routine
requests, new complaint evaluations, ongoing management of recur-
ring conditions, and emergencies.

The BOP sorts medical treatment into five categories, which
can objectively be called: Life-Threatening, Medically Necessary,
Medically Necessary but Not Urgent, Medically Appropriate but Not
Necessary, and Extraordinary.®

1. Life-Threatening Conditions

Treatment for life-threatening conditions is essential to sustain life or
function of a critical bodily system and requires immediate attention.
The BOP refers to these conditions as “Medically Necessary—Acute
or Emergent” and includes the following conditions in this category:
heart attacks, severe trauma such as head injury, hemorrhage, stroke,
detached retina, sudden vision loss, and complications of pregnancy
or labor.”

2. Medically Necessary Conditions

The BOP defines this category to include conditions that are not
immediately life-threatening but which without treatment now, the
inmate could not be maintained without significant risk of:

 Serious deterioration leading to premature death.

o Significant reduction in the possibility of repair later without
present treatment.

o Significant pain or discomfort that impairs the inmate’s participa-
tion in activities of daily living.®
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Examples of conditions the BOP includes here are chronic condi-
tions such as high blood pressure, high cholesterol, heart disease, and
diabetes; severe mental health issues (e.g., bipolar disorder, schizo-
phrenia); infectious disorders (e.g., HIV, tuberculosis); and cancer.’

3. Medically Necessary but Not Urgent

The BOP actually defines this category as “Medically Acceptable—
Not Always Necessary.”'* The group includes conditions for which
“treatment may improve the inmate’s quality of life.”"! Examples

of treatments for conditions in this category, as listed in the BOP
Policy on Patient Care, include joint replacements, reconstruction of
the anterior cruciate ligament (ACL) in the knee, and treatment of
noncancerous skin conditions.'? Such treatment procedures require
review and approval by the institution’s Utilization Review Commit-
tee, which considers various factors, including risks and benefits of
the treatment, available resources (including cost of security staffing
and transportation), the inmate-patient’s medical history, and how
intervention (or lack thereof ) will impact the inmate’s activities of
daily living."

Should an outside specialist consult be needed for a nonemer-
gent condition, a referral request is made to the prison’s Utilization
Review Committee and clinical director. Other members involved
in this decision-making process include the associate warden or
warden, health service administrator or assistant, the medical trip
coordinator, any health care providers directly involved in the
referral, and perhaps the director of nursing and the chaplain or a
social worker."* The clinical director has final say over all Utilization
Review Committee decisions." If approved, the inmate-patient
will be placed on a schedule or waitlisted until the specialist has an
opening during the contract’s limited monthly hours, which may be
several months or years later. Notably, the clinical director is under
no obligation to follow medical recommendations made by the
outside physician consultant specialist. If the recommendations are
not followed, the clinical director will document his/her justifica-
tion in the inmate health record.' Justification may be based on the
category of care sought.

4. Medically Appropriate

Some treatments, even though recommended by a health care
provider and deemed appropriate by the clinical director, still require
approval by the Utilization Review Committee, which is not likely

to be granted. These treatments are considered by the BOP to have
“limited medical value” and include cosmetic procedures and removal
of noncancerous skin lesions.” It is worth noting that some skin lesions
may be misdiagnosed, so the denial of treatment for these appropriate
medical procedures is a concern for inmates with such health needs.

5. Extraordinary Treatments

The BOP considers a medical treatment extraordinary if it “affect[s]
the life of another individual, such as organ transplantation.”* Thus,
organ transplants and experimental/investigational treatments
require approval of the Utilization Review Committee, which is not
likely to be granted.

Medical Devices and Pharmaceuticals

If an incarcerated inmate needs medical devices, glasses, prosthetics,
or other medical support items, these can be mailed directly from his

or her personal physician’s office or a medical business (e.g., Pearl Vi-



sion) with the attached physician orders and using form BP-A0331."
These items cannot be mailed by family members, friends, or other
nonmedical civilians. Prescription eyeglasses, medical devices (such
as CPAP or BiPAP or other machines for sleep apnea), prosthetics,
and similar devices should also be brought with the patient, along
with doctors’ prescriptions and orders. The PSR should also mention
that the defendant has these devices pursuant to medical orders. If
the client does not take these devices with him or her when report-
ing, he or she may have to wait several weeks for the BOP to obtain
appropriate medical devices; the inmate’s family will not be allowed
to mail/send the items to the facility, as they must come directly
from a medical company or health care provider.

If the inmate regularly takes prescribed medication, the BOP
will usually substitute generic medications for brand-named drugs.
Not only does BOP policy generally require generic medications,
but BOP medical personnel, pharmacists, and consulting physicians
are required to use “the least expensive generic equivalent ... when
available.” Thus, instead of generic equivalents, the BOP may
prescribe an alternative (but less expensive) generic medication that
is for treatment of the same medical condition. Much like insurance
companies, the BOP has a formulary of approved medications.?'

The formulary includes the generic name of the medication, what
conditions it may be prescribed for, acceptable dose levels, and limits
on the number of days the medication can be prescribed.?? Use of
any medication that is not on the formulary or use of a medication

in a different manner, for treatment of a different condition than
authorized by the formulary, or longer than authorized, requires
pre-approval from the BOP medical director, after going through the
institution’s clinical director and the BOP regional medical direc-
tor—an extensive and lengthy process.”> Some nonformulary drugs
are available only in limited circumstances, such as the preferred
medication’s failure to work for the patient, but only after the lengthy
pre-approval process. Some medications, such as opiate narcotics,
are only available in Care Level IV facilities for very limited circum-
stances; those medications and psychiatric medications must be
crushed by the health care provider and administered to the patient
in the provider’s presence.? This is to prevent diversion of the med-
ication by inmates for unlawful purposes. Prescribing a medication
without pre-approval is considered unauthorized use of government
funds, a felony offense.”

In short, medications the patient-inmate receives in custody
will not necessarily match the medications that the inmate received
before incarceration. Even if the inmate is lucky enough to be taking
the same medications as before, a variety of manufacturers will pro-
vide the same generic drug in different colors, sizes, and shapes than
the inmate may have been used to. To avoid unnecessary anxiety and
surprise to the client, an attorney should educate his or her client
about these BOP policies. If a client is on nonformulary medication,
the attorney needs to assist the client in obtaining pre-approval
before arrival at the facility, which takes substantial time, in order
to prevent unnecessary and potentially harmful interruption of the
client’s medical treatment.

If a client is self-surrendering to the BOP, he or she should bring
along a three to four-week supply of his or her medication in original,
properly labeled bottles. These prescriptions may ultimately be
returned to the client’s home, but at least they will be available if
needed for continuity of care purposes, in case the institution does
not have the correct medication in stock.

Programming in the Federal BOP

In the last century, American society transitioned from institutional-
izing people with mental health conditions in mental health facilities
(often underfunded and operating under poor conditions) to incar-
cerating the mentally ill in jails and prisons.” Nearly 50 percent of
jail inmates and over one-third of prison inmates suffer from mental
health problems.” Mental illness often underlies behavioral prob-
lems, and if an incarcerated inmate has not been properly diagnosed
or given treatment for a mental illness, chances are high that the
inmate will be involved in fights, assaults, self-injurious behavior, or
other misconduct in prison that leads to disciplinary consequences,
including restrictive housing units;* use of restrictive housing units,
especially solitary confinement, exacerbates mental illness rather
than helping the inmate.” Therefore, it is imperative that the defense
attorney makes sure that psychiatric and psychological issues are
identified and included in the defendant’s presentence report, along
with the appropriate treatment plan recommended by a qualified
psychiatric health provider. If mental health issues are apparent,

but the defendant has no documentation of diagnosis or treatment,
the attorney should obtain a professional psychological evaluation
before the probation officer begins preparing the PSR. Failure to do
so will consign the defendant to increased risk of restrictive housing
or solitary confinement. When requesting placement in a specific
facility or program, defense counsel should ask the court not only

to recommend the placement but to include the reasons for his
recommendation, which will improve the chances of securing the
placement. One additional measure to possibly increase the chance
of the BOP following the recommendation of the court, is to ask the
sentencing judge to order the BOP to provide in writing, the reason
for not following the judicial recommendation.

Documentation of known mental health issues and treatment (in-
cluding substance abuse and addiction) is essential for continuity of
care. Without documentation of the diagnosis and need for specific
medication in the PSR, for example, an inmate entering the BOP
will have no access to medication. In that case, there will be a waiting
period, sometimes several weeks, before the inmate will be seen
and evaluated and prescribed a medication deemed suitable by the
prison medical establishment. During the delay without any medica-
tion, the inmate’s condition is likely to deteriorate. In addition, when
providing the substance abuse history, it is imperative that the PSR
document frequency and current substance use activity. Upon initial
remand or voluntary surrender to the assigned prison, the defendant
may require placement in an institution that is equipped to provide a
safe detox environment. If the BOP is unaware—from documented
medical records in the PSR—that some medications have been un-
successful, the patient-inmate may be doomed to another trial period
of medication already known to be ineffective for him.

Beyond access to basic mental health care and medication,
documentation of known mental health and related conditions is
necessary for inmates to be eligible to participate in some programs.
The BOP offers a variety of programs to provide mental health
support, substance abuse education and treatment, continuing edu-
cation, and vocational training. Other programs help inmates adjust
to prison life, develop coping skills, or heal from past trauma that
may have played a contributing role in an inmate’s criminal conduct.
However, some of the programs have very limited capacity and are
offered only at certain facilities. If a defendant’s need and desire for
a particular program are made clear in the PSR, his or her chances
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for placement at a facility offering the program will be improved.
Addressing program needs with the assigned assistant U.S. attorney
before sentencing and obtaining the government’s agreement to rec-
ommend the placement will also improve the defendant’s chances.
These programs are discussed in this section.

Programs Promoting Psychological Well-Being

1. The Mental Health Treatment Programs

The BOP has a series of residential Mental Health Treatment Pro-
grams to treat inmates diagnosed with serious mental illness and
behavior disorders, particularly for inmates who do not require hos-
pitalization but nonetheless need intensive treatment services and/
or lack the ability to function in a general population setting. These
programs include the Habilitation Program, the Skills Program, the
Axis IT Program, and Mental Health Step-Down units.*

The Habilitation Program is for high security inmates who lack
the ability to adapt to the penitentiary environment because of
mental illness, but who may be able to function in a medium-security
environment with proper residential treatment.”

The Skills Program is for inmates with both mental illness and
cognitive/intellectual limitations that limit their ability to adapt to
living in the community and in prison.** The program is currently
available at FCI Danbury (Low) and FCI Coleman (Medium). The
Skills Program has evolved into a residential program that now has
an emphasis on addressing the needs of offenders who are deter-
mined to be on the Autism Spectrum. This 12-18 month program
assists in providing inmates on the autism spectrum with coping
mechanisms and tools to be able to manage better once released
from the program and assigned to general population.

The Axis II Program is for inmates with borderline personality
disorder or other severe personality disorders who have a history of
behavioral problems in the prison, but who are amenable to treat-
ment.* More recently, this program has been called STAGES (Steps
Toward Awareness, Growth, and Emotional Strength). The program is
designed to increase time between disruptive behaviors, foster living
within the general population or community setting, and increase
pro-social skills. The Stages Program is available at FMC Rochester,
USP Florence, and FCI Terre Haute.**

Mental Health Step-Down Units provide intensive treatment for
inmates recently released from in-patient psychiatric hospitalization.
Sometimes, inmates are placed in these units in an effort to avoid the
need for in-patient hospitalization.*

Acceptance into any of the Mental Health Treatment Programs
requires a diagnosis of mental illness or behavior disorder and a
demonstrated need for intensive treatment (demonstrated by prior
psychiatric hospitalizations/interventions, complex treatment with
psychotropic medication, major functional impairment, or repeat-
ed incidents of severe behavioral problems in prison). Inmates in a
residential treatment program reside together on a unit, with their
living areas being separate from the general population, allowing
the inmates to create a therapeutic community environment. Most
of their other activities, recreation, work assignment, and meals are
shared with the general population inmates assigned to that particu-
lar facility. This placement also helps to protect mentally ill inmates
from injuring themselves, from being victimized, and from being
negatively influenced by peers in the general population. Inmates in
these residential programs are still subject to being victimized; how-
ever, the potential for victimization is reduced. Unfortunately, the
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BOP has very limited capacity and lengthy waiting lists for placing
inmates in one of these programs. With such limited capacity, the
need for thorough documentation of prior mental health history in
the PSR is readily imperative. Without documented need for special
placement, an inmate will be placed in the general population, with
greatly increased chances of restrictive housing, isolation, and other
counter-productive sanctions rather than treatment.

2. The Resolve Program

The Resolve Program is a cognitive-behavioral program designed to
address trauma-related mental health needs of inmates. Specifically,
the program works with those who have previously been victims of
child abuse or neglect, sexual assault, domestic violence, or other
trauma known to correlate with psychological disorders. Starting
with an eight-hour workshop, the program is followed by six months
of nonresidential treatment and seeks to decrease the incidence of
trauma-related pathology and improve inmates’ level of function-
ing.* Since 2007, the Resolve Program has been implemented at all
BOP facilities housing women (except during times that the insti-
tution lacks a psychologist to lead the program).” The program is
available for men at the maximum security prison in Florence, Colo.,
and at FCI Danbury (Low) in Connecticut.®

3. The Challenge Program

The Challenge Program is a residential cognitive-behavioral treat-
ment program developed for male inmates in penitentiary settings.
The Challenge Program, which lasts at least nine months, provides
three phases of treatment to high-security inmates with substance
abuse problems and/or mental illness. Like the Mental Health
Treatment Programs, participants live together on a unit separate
from the general population. Incentives and rewards are available for
successful completion of phases and of the program.* The program
is available at several BOP facilities, but not at all of them.

Substance Abuse Programs

The BOP offers several different options for those inmates dealing
with substance abuse issues, ranging from education to intensive
treatment.*

1. Drug Abuse Education

Drug abuse education includes a series of classes providing educa-
tion about substance abuse and its unwanted side effects. The classes
may help identify offenders who need more than education.” Any in-
mate is eligible to participate in drug abuse education classes, as long
as he or she is not already enrolled in or has not already completed
the residential drug abuse treatment program and has enough time
remaining in custody to complete the course. The course is available
at all BOP institutions.

2. Nonresidential Drug Abuse Treatment

Nonresidential drug abuse treatment is a 12-week cognitive-behav-
ioral therapy treatment program, usually conducted in group-therapy
sessions. The program addresses the link between substance abuse
and criminal lifestyles and provides opportunities for building and
improving skills in rational thinking, communication, and community
adjustment. The program is intended for inmates with relatively short
sentences, those transitioning to the community, those who have
failed a urinalysis drug screen, and for addicts in need of substantial



treatment who are on the waiting list for the RDAP intensive treat-
ment program or who are not eligible for RDAP.” All BOP institutions
have this program, which is open to any inmate who volunteers.*

3. Residential Drug Abuse Program (RDAP)

RDAP is an intensive residential treatment program, followed by
transitional treatment in the community following release. Inmates
in the program live in a prison housing unit separate from the general
population in a modified therapeutic community setting. They spend
half of each weekday in treatment, including individual and group
counseling, and the other half of each day is spent in school, work,

or vocational training.* This portion of RDAP must last at least six
months.* The usual length of time of the residential portion of the
treatment is approximately 10 months.

To be eligible for RDAP, the inmate must have a verifiable
substance use disorder that was active within one year of the offense
for which he or she is incarcerated.* This means for eligibility, the
offender must have been actively using substances within one year
from the date of the arrest. For this reason, it is critical for the PSR to
document active substance abuse and any prior efforts at treat-
ment. Details of where and when treatment in the community was
obtained should also be documented in the PSR for easy reference. A
defendant who denies having a substance abuse problem during his
or her presentence interview will have a much harder time estab-
lishing eligibility for the program later. An inmate must also sign an
agreement to comply with program responsibilities and require-
ments; finally, an inmate must have sufficient remaining time on his
or her sentence to complete the full program or admission to the
program will be denied.”’

The RDAP program is widely sought because studies have
demonstrated its effectiveness in preventing relapse to drug use
and in reducing criminal recidivism.*” The program is also popular
because eligible inmates who successfully complete the program
can reduce the length of their prison sentences by 10 percent, up to
a maximum of one year.” Because of the program’s popularity, there
is a waiting list to get into RDAP, and not all who need the program
can get it.

There are also eligibility requirements for early release, such
that not every participant in the program will receive the benefit of
early release under 18 U.S.C. § 3621 (e). Those ineligible for early
release include illegal aliens; pretrial detainees; military inmates or
state inmates serving time in a BOP facility; inmates who previous-
ly completed the program and got an early release the first time;
inmates currently serving a sentence for any violent felony, sex
offense involving a minor, or any attempt, solicitation, or conspiracy
to commit such violent felony or sex offense; and inmates with a de-
tainer and inmates with a previous conviction (within 10 years of the
sentence on current offense) for homicide, rape, robbery, aggravated
assault, arson, kidnapping, or sexual abuse of a minor.®

Sex Offender Programs

The BOP offers sex offender treatment programs for inmates serving
criminal sentences and for those who have been civilly committed

as predatory sex offenders suffering from mental illness that renders
them dangerous to the community.

1. Nonresidential Sex Offender Treatment Program
The nonresidential sex offender treatment program consists of

outpatient groups meeting two to three times per week for a total of
six to eight hours per week. Completion of this moderate intensity
program takes at least nine months. Participants learn basic skills
and concepts to help them understand their past offenses and to
reduce risk of future offending. Eligibility for this program is limited
to offenders who have been evaluated and found to have low to mod-
erate risk of re-offending. Attorneys should advise clients that the
BOP uses this program to identify persons likely to re-offend, and
therefore, participation carries risks. However, failure to participate,
if recommended by the BOP, can result in loss of good-time credit.
The nonresidential sex offender treatment program is available at
FCI Elkton, FCI Englewood, FCI Marianna, FCI Petersburg, FCI
Seagoville, USP Marion, and USP Tucson for male offenders and at
FMC Carswell for female offenders.!

2. Residential Sex Offender Treatment Program

The residential sex offender treatment program involves high-inten-
sity programming for a period of 12 to 18 months. The BOP provides
this program at FMC Devens in Massachusetts. Participants benefit
from a therapeutic community on a residential housing unit where
they work to reduce their risk of future offending. Offenders receive
treatment five days per week. The program is targeted to offenders
with an elevated risk of re-offending.*

3. New Butner Program

Butner recently added a new program—the Commitment and
Treatment Program (CTP) for Sexually Dangerous Persons—in lieu
of the residential sex offender treatment program. Little information
is available about this program due to its recency.

4. Involuntary Civil Commitment

Inmates who have served their sentences but are deemed at high risk
of re-offending because of severe mental illness can be involuntarily
committed to the custody of the attorney general for continued con-
finement and treatment.” Some defense attorneys may advise their
clients not to participate in sex offender treatment programs because
information disclosed in treatment has sometimes been the basis for
seeking an order of civil commitment.**

Policies and Programs for Pregnant Inmates
Female inmates are medically screened for pregnancy upon
admission to the BOP, and they are instructed to inform medical
staff immediately if they suspect they are pregnant.” The BOP
provides female inmates with medical and social services related to
pregnancy, birth control, and child placement, as well as access to
abortion. If necessary, childbirth takes place at a hospital outside
the institution.*® Previously, an inmate could be handcuffed during
delivery, but a provision of the First Step Act now prohibits such use
of restraints except in limited circumstances.”” Outside social service
agencies are contacted to help the inmate find an appropriate place-
ment for the baby. Newborns are not allowed to return to the prison
with their mothers, but they can accompany an adult visitor to the
prison for visitation, in accord with the prison’s visitation policies.
Attorneys representing a client who is pregnant or has a young child
need to be aware of two special situations in the BOP, discussed below.

Abortion
Federal law popularly known as the “Hyde Amendment” prohibits
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use of federal funds to perform or facilitate abortions except where
the mother’s life is endangered or in cases of rape or incest.” This
law applies to and is followed by the BOP.* Pursuant to 28 C.F.R.
§ 551.23, a pregnant inmate receives medical, religious, and social
counseling about her pregnancy decision. If she decides to have

an abortion, arrangements are made for these medical services to
be provided at an appropriate clinic outside the institution, at the
inmate’s expense (or her family’s). Even though not paying for the
abortion procedure, the BOP may pay to escort the inmate to the
procedure. Under BOP policy, BOP employees may decline to par-
ticipate in the provision of abortion counseling or services, including
transportation.*

The MINT Program
MINT (Mothers and Infants Nurturing Together) is an alternative
residential program for low-risk female inmates who are pregnant
when they arrive in prison. Eligible female inmates can enter the
program two months before their delivery due date, and they can
remain in the program for three months after the baby is born.*!
The program’s purpose is to promote parent-child bonding and to
improve parenting skills for the new mother. The program is admin-
istered through the Community Corrections Centers (CCC) and
Residential Re-entry Centers (RRC), and the inmate must qualify
to participate. A woman with more than five years to serve, who
gets pregnant while incarcerated, or who plans to place the child
for adoption is not eligible for the program, nor are sex offenders;
deportable non-citizens, those with pending charges or a history of
violence, or those requiring psychiatric hospitalization.®> Another
requirement is that the mother be able to provide financial support
for herself and her child (so that the BOP does not have to pay), but
she may seek help from Social Services.* Prior to the child’s birth,
the mother must make custodial arrangements for the child, because
after the three-month bonding period, she must return to her
original prison to finish her sentence.® The CCC or RRC provides
psychological counseling, drug counseling, and parenting classes.
One facility differs from the other federal MINT programs:
Greenbrier Birthing Center, overseen by the Baltimore Residential
Reentry Office, operates under a contract with the BOP. A female
may remain at Greenbrier up to 12 months with her child after
birth. Located in Hillsboro, W. Va., the program seeks to provide a
“home-like environment” to promote bonding and parenting skills.
The facility has 20 private bedrooms, with every two rooms sharing
a bathroom. The common area has a kitchen, recreation room, ed-
ucation room, physical training area, laundry facilities, and a phone
room. Greenbrier also offers more programming than the minimum
required by the BOP; in addition to parenting classes, psychological
counseling, and substance abuse counseling and weekly screen-
ing, Greenbrier provides life skills classes, financial management,
job readiness, and GED classes and testing onsite, all of which are
intended to motivate and help the mother provide a stable environ-
ment for the child upon her release from custody.*

BRAVE Program

The BRAVE Program (Bureau Rehabilitation and Values Enhance-
ment) is for young male offenders serving their first federal sentence.
To qualify for the program, an inmate must be 32 years of age or
younger, with a sentence of five years or longer, and federally incar-
cerated for the first time. The program utilizes a cognitive-behavioral
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approach to promote favorable institutional adjustment, positive
interaction with staff members, and self-improvement activities.
During the six-month residential program, inmates live together in a
unit, completing an Orientation Phase, Core Treatment Phase, and
Transition Phase.®® The BRAVE Program is offered at FCI Beckley
and FCI Victorville-medium.

Educational Programs
An adult literacy program leading to the completion of a GED is
available in each BOP institution. Inmates without a verified high
school diploma or GED certificate who have the capacity to obtain
one are expected to work towards completion of this program while
incarcerated.” The Warden at each facility is also to ensure the
availability of an English as a Second Language program for non-En-
glish-speaking inmates who score below eighth grade proficiency in
reading and listening comprehension in English.®

The BOP Program Statement on Education notes the goal of
providing postsecondary educational opportunities and adult con-
tinuing education classes for inmates.* Individual classes in typing,
computer literacy, and parenting skills are available as continuing
education courses, but the reality is that reduced funding and prison-
er ineligibility for Pell grants has limited the availability of post-
secondary education for many inmates. Some BOP facilities have
access to community college programs in which professors come to
the facility to teach classes, and some have correspondence school
options available to inmates. The attorney for a defendant who hopes
to obtain some collegiate education should check the handbook for
facilities where the client is likely to be placed to determine what
advanced programs, if any, are available at the institutions.

Vocational Programs

The BOP endeavors to provide vocational education opportunities
for inmates with limited employment history and few marketable
skills. Vocational training is available in the form of apprenticeship
programs, certificate programs, and on-the-job training in various
fields.” Popular apprenticeship programs include HVAC, electrical,
and welding. The same programs are not available at every facility,
however, and an attorney should determine which facilities offer a
program that the client wishes to learn.

Conclusion

A defendant’s legal team must determine what medical and nonmed-
ical information needs to be included (or not included) in the client’s
presentence report. The goal is to request the client’s placement in

a facility appropriate to his or her security classification, but also
taking into consideration the individual medical, psychological, and
educational/programming needs of the defendant. Accuracy and
documentation of information from the beginning of representation
is key to accomplishing this goal. Further, it is advisable for the legal
team to call the classification center in Grand Prairie or to speak
with staff at specific facilities to verify that desired programs are still
available at that facility. Individual facilities sometimes “supplement”
BOP practices based on local needs and resources, without public
notification. Particularly if the defendant may be placed in a private
contract facility, the attorney needs to learn about the programs,
medical resources, and mental health care available at that facility
and the requirements for eligibility. Most low-security non-U.S.
citizen inmates are placed in one of the BOP’s contract for-profit



prisons. Only by knowing the client’s needs and obtaining the appro-
priate documentation for the presentence report can the attorney
give a defendant the best shot at receiving appropriate treatment and
programming while incarcerated. ©
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